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Primary Holding
It is unconstitutional to try civilians by military tribunals unless there is no civilian court

available.
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71 U.S. (4 Wall.) 2

Syllabus

1. Circuit Courts, as well as the judges thereof, are authorized, by the fourteenth section of
the Judiciary Act, to issue the writ of habeas corpus for the purpose of inquiring into the
cause of commitment, and they have
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irisdiction. execent in cases where the nrivilege of the writ is susnended. to hear and
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determine the question whether the party is entitled to be discharged.

2. The usual course of proceeding is for the court, on the application of the prisoner for a
writ of habeas corpus, to issue the writ, and, on its return, to hear and dispose of the case;
but where the cause of imprisonment is fully shown by the petition, the court may, without
issuing the writ, consider and determine whether, upon the facts presented in the petition,
the prisoner, if brought before the court, would be discharged.

3. When the Circuit Court renders a final judgment refusing to discharge the prisoner, he
may bring the case here by writ of error, and, if the judges of the Circuit Court, being
opposed in opinion, can render no judgment, he may have the point upon which the
disagreement happens certified to this tribunal.

4. A petition for a writ of habeas corpus, duly presented, is the institution of a cause on
behalf of the petitioner, and the allowance or refusal of the process, as well as the
subsequent disposition of the prisoner is matter of law, and not of discretion.

5. A person arrested after the passage of the act of March 3d, 1863, "relating to habeas
corpus and regulating judicial proceedings in certain cases," and under the authority of said
act, was entitled to his discharge if not indicted or presented by the grand jury convened at
the first subsequent term of the Circuit or District Court of the United States for the
District.

6. The omission to furnish a list of the persons arrested to the judges of the Circuit or
District Court as provided in the said act did not impair the right of said person, if not
indicted or presented, to his discharge.

7. Military commissions organized during the late civil war, in a State not invaded and not
engaged in rebellion, in which the Federal courts were open, and in the proper and
unobstructed exercise of their judicial functions, had no jurisdiction to try, convict, or
sentence for any criminal offence, a citizen who was neither a resident of a rebellious State
nor a prisoner of war, nor a person in the military or naval service. And Congress could not
invest them with any such power.

8. The guaranty of trial by jury contained in the Constitution was intended for a state of
war, as well as a state of peace, and is equally binding upon rulers and people at all times
and under all circumstances.

9. The Federal authority having been unopposed in the State of Indiana, and the Federal
courts open for the trial of offences and the redress of grievances, the usages of war could
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regulating judicial proceedings in certain cases” -- an act passed in the midst of the
Rebellion -- makes various provisions in regard to the subject of it.

The first section authorizes the suspension, during the Rebellion, of the writ of habeas
corpus, throughout the United States, by the President.

Two following sections limited the authority in certain respects.
Page71U.S. 5

The second section required that lists of all persons, being citizens of States in which the
administration of the laws had continued unimpaired in the Federal courts, who were then
held, or might thereafter be held, as prisoners of the United States, under the authority of
the President, otherwise than as prisoners of war, should be furnished by the Secretary of
State and Secretary of War to the judges of the Circuit and District Courts. These lists were
to contain the names of all persons, residing within their respective jurisdictions, charged
with violation of national law. And it was required, in cases where the grand jury in
attendance upon any of these courts should terminate its session without proceeding by
indictment or otherwise against any prisoner named in the list, that the judge of the court
should forthwith make an order that such prisoner, desiring a discharge, should be brought
before him or the court to be discharged, on entering into recognizance, if required, to keep
the peace and for good behavior, or to appear, as the court might direct, to be further dealt
with according to law. Every officer of the United States having custody of such prisoners
was required to obey and execute the judge's order, under penalty, for refusal or delay, of
fine and imprisonment.

The third section enacts, in case lists of persons other than prisoners of war then held in
confinement or thereafter arrested, should not be furnished within twenty days after the
passage of the act, or, in cases of subsequent arrest, within twenty days after the time of
arrest, that any citizen, after the termination of a session of the grand jury without
indictment or presentment, might, by petition alleging the facts and verified by oath, obtain
the judge's order of discharge in favor of any person so imprisoned, on the terms and
conditions prescribed in the second section.

This act made it the duty of the District Attorney of the United States to attend
examinations on petitions for discharge.

By proclamation, [Footnote 3] dated the 15th September following,
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